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RECENT CASES. 



Appeal and Error— Dismissal — Costs. — State ex rel Taylor v. Vann, 
37 S. E. 263 (N. C).—Held, where, pending appeal from a judgment in favor 
of plaintiff in an action to recover an office, the term of office expired, render- 
ing futile any further judgment, the appellate court will not determine the 
merits of the case merely to decide the costs of appeal, and will dismiss the 
appeal but will not dismiss the action. 

The dismissal of the appeal is in accord with Herring v. Pugh, 125 N. C. 
437, 34 S. E. 538, and Commissioners v. Gill, 126 N. C. 86, 35 S. E. 228, which 
declare that the Court will not determine the merits of a case simply to decide 
who must bear the costs. But the Court goes further and refuses to dismiss 
the action on the ground that the plaintiff had a just and lawful cause of 
action under the doctrine of Hoke v. Henderson, 4 Dev. 1, 15 N. C. 1, which 
holds an office to be private property. This is opposed to the doctrine of Tay- 
lor v. Beckham, 178 U. S. 576, 20 Sup. Ct. 900, 44 L. Ed., and of practically 
all the other States, which hold that office is an agency or trust. 

Constitutional Law— Special Legislation— Treatment of Inebriates. 
— Murry v. Board of Commissioners of Ramsey County, 84 N. W. 103 
(Minn.). — An act provided that each county of 50,000 or more inhabitants 
should provide and maintain a private institution in which inebriates might be 
treated, reformed and cured. Commitment therein was by personal applica- 
tion, or that of some friend or kin, and the number was limited to one from 
each 10,000 of the county. Held, unconstitutional. 

A similar act applying to the whole State was held invalid because it at- 
tempted to give more than constitutional powers to probate judges. Foreman 
v. Commissioners, 67 N. W. 207. The statute under consideration was de- 
signed to meet this objection, but it was held unconstitutional as being class 
legislation, for sectional acts, to be valid, must rest on some peculiarity plainly 
distinguishing the places included from those excluded. The Court held that 
the assumed difference between urban and rural drunkenness was not such a 
distinguishing characteristic. State v. Cooky, 58 N. W. 150; State v. Ritt, 
79 N. W. 535. The statute at bar occasioned a great deal of adverse press 
comment through the West, and was popularly dubbed "The Minnesota 
jag law." 

Contracts — Agreement to Re-Deliver Note — Action for Breach.— 
Lyle v. McCormick Harvesting Machine Co., 84 N. W. 18 (Wis.). — Plain- 
tiff, the maker of a note, gave the same to defendant, the payee, under an 
agreement that it was to be returned on the happening of a certain contin- 
gency. Before the event specified, the defendant transferred the note to a third 
party, who was unable to collect it on execution, as plaintiff had meanwhile 
become insolvent. Nevertheless, held, that the defendant was liable for 
conversion. 

An interesting and somewhat novel defense was set up, viz: that the con- 
tract was in the nature of an indemnity and that therefore the defendant was 
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not liable until damage had been suffered by the compulsory payment of the 
note or execution thereon ; however, the Court held that the breach of con- 
tract was complete and awarded as damages the full amount of the note. 
Kohler v. Matiage, 7-2 N. Y. 259 ; RedAeld v. Haight, 27 Conn. 31. Mere 
insolvency of the maker does not necessarily render a note valueless. It was 
objected that the plaintiff might collect the judgment from the defendant and 
then not pay the note; but the Court said this danger might be averted by 
equitable counter-claim and cited with approval Loosemore v. Radford, 9 M. 

6 W. 659, and Johnson v. Britton, 23 Ind. 105. 

Criminal Law — Evidence — Competency of Divorced Wife to Testify 
Against Husband.— State v. Kopat, 59 S. \V. 73 (Mo.).— The defendant was 
indicted for a criminal assault upon a third person. Between the time of the 
assault and the trial the defendant's wife had obtained a divorce. At the trial 
the divorced wife testified against the defendant. Held, that such evidence 
was incompetent. 

This decision seems at variance with the prevailing tendency of modern 
decisions. At common law, a husband or wife could not, with few exceptions, 
testify against the other in any legal proceedings. This being the case, the sev- 
erance of the marriage relation would not remove the disqualification, and it 
was upon this ground that the decision was based. State v. Raby, 28 S. E. 
490 (N. C.) ; State v. Phelps, 2 Fyler 374. The disqualification, however, now 
is generally restricted to confidential communications. The important consid- 
eration is the public convenience of getting at the truth in all cases. Appeal of 
Robb, 98 Pa. St. 501; Westerman v. Westerman, 25 Ohio St. 500; Shonler, 
Husband and Wife, 85. 

Difference between Conditions and Terms of a Written Instru- 
ment— Parol Evidence as to Each.— Gale Mfg. Co. v. Finkelstein, 59 S. 
W. 571 (Tex.).— The defendant gave the plaintiff's agent an unambiguous 
order for goods, in writing. Defendant offered evidence of a parol contempo- 
raneous agreement, that the order should be sent by the agent to the plaintiff, 
and if not accepted and the defendant notified within thirty days, it -was to be 
considered cancelled. The trial court admitted the parol evidence, over the de- 
fendant's objection, but the appellate court held, it was error to admit it as 
varying the terms of a writing by parol. 

The appellate court fails to consider the distinction between the conditions 
and the terms of a written instrument. The condition on which an instrument 
is to become binding may always be shown by parol. In McFarland v. Sikes, 

7 Atl. 408, the Supreme Court of Connecticut held parol evidence admissible 
to show that the condition of a promissory note was that defendant should 
appear before a grand juror on a certain day. The note was absolute on its 
face. The Court held that the defendant's appearanee was not a term of the 
contract, but a condition. So here, the ratification and notice to defendant 
was a condition, the performance of which gave the contract life, the non- 
performance of which in thirty days rendered it a nullity. This rule and the 
distinction is recognized in Benton v. Martin, 52 N. Y. 570 ; Watson v. Bowers, 
119 Mass. 383 ; Sweet v. Stevens, 1 R. I. 375 ; Schindler v. Mulheiscr, 45 Ct. 
153 ; Westwan v. Krinnweide, 15 N. W. 255 ; and others. 

Divorce — Alimony— Foreign Judgments— Res Judicata. — Arrington v. 
Arrington, 37 S. E. 212 (N. C.).—Held, under Federal Constitution (Art. 4, 
Sec. 1), declaring that full faith and credit shall be given in each State to the 
judicial proceedings of other States, a judgment for divorce, granting alimony, 
is res judicata and binding on the parties, and, when sued on, defendant cannot 
plead to the merits in the original action. 



